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introduction
since its independence in 1991, kazakhstan has created its statehood to established, developed and strengthened the foundations of its independence to provided for the country's territorial integrity and inviolability of borders; transferred the economy to a free market way of development and successfully integrated into the global market. however, the legal sphere needs further reforms. In this regard, it is increasing the role and significance of the introduction of mediation procedures, and, along with pre-trial dispute resolution methods, it is growing in importance with non-judicial resolution of disputes.
According to the guidelines for increasing productivity developed by the International Labour organization (ILo), 'relations of production depend on the interaction between employees and employers. the nature of their interaction depends on the environment in which they operate, as well as the type of dispute that they are seeking to solve. there are a lot of disputes, but not everything can be resolved by the parties on the basis of consensus, dialogue and negotiation. ' 1 Article 13 of the Constitution of the republic of kazakhstan (kazakhstan) provides for the right of citizens to protect their rights and freedoms with all means not contradicting the law, i.e. therefore the Constitution entitles in addition opportunities to use judicial and other alternatives remedies of conflict resolution.
In different countries where mediation takes place a significant proportion of the time, it is understood that the relationship between people, social stability, welfare of the people are the main components of the basis for the state development.
An institution of mediation is not new for kazakhstan, as even in historical traditional kazakh society, the role of mediators was performed by judges ('Biy'). they resolved disputes and managed the reconciliation of the parties through negotiations between the conflicting parties. despite this historical precedence, mediation has appeared in the legislation of modern kazakhstan recently as one of the mechanisms of alternative resolution of legal disputes, whereas in many other countries, it has been used successfully for many years.
In kazakhstan, the legal framework is not yet a completely formed science-based concept of the alternative procedure involving a mediator. Nowadays, considerable experience with integrating reconciliation procedures with the assistance of a mediator is used in the legal systems of different states. In many foreign countries, mediation exists and is used as a special form of settlement of disputes along and in 1 Labour dispute systems: guidelines for improved performance (International training Centre of the ILo, International Labour organization 2013) <http://www.ilo.org/wcmsp5/groups/public/---ed_ dialogue/---dialogue/documents/publication/wcms_211468.pdf>. connection with litigation. unfortunately, the domestic jurisprudence of this practice remains poorly understood.
Attempts at a comprehensive study of theoretical and applied aspects of mediation in civil jurisdiction, including in comparative legal aspect or in the science of civil procedure and labour law, had not been previously undertaken.
Mediation as an extra-judicial Remedy of individual Labour Disputes
Settlement in Russia, USA, UK, Germany the resolution of legal disputes by means of public proceedings, as noted by russian scientist s.V. Nikolyukin 2 , is due to a generally accepted way to ensure the stability and sustainable progress in modern market relations, and is identified as an essential element of the economic mechanism of any industrialized country in the world. At the same time, it should not be forgotten, that the formation of market relations, in the civilized sense of the term, is a long process and to a large extent depends on the level of legal protection of business entities and other economic activities. In this new environment there are merged conflicts in the social and labour spheres, which are not only related to direct violations of labour rights and guarantees, but often to contradictions and interests of the parties while adopting local acts that establish new conditions of work, changing the personnel policy of the employer.
Mediation, in its modern sense, began to develop in the second half of the 20th century. Initially it began to develop in the us, uk and Australia, then gradually began to spread in Europe. Mediation procedures, particularly those of mediation being used as a tool of internal dispute resolution, have been traditionally widespread in Japan. Adherence by Japanese businessmen to alternative dispute resolution has traditionally been related to ethics -the negative attitude to the choice of a state court as a means of disagreements resolution.
3
In ancient China, Confucius urged the use of mediation instead of going to court. he warned that controversial participation in trial is likely to enhance the exasperation of the parties in the conflict and hinder their effective interaction. Considering that simplification of proceedings and the exclusion of the extensive and confusing paperwork that has become known as red tape started a long ago, particular attention should be paid to the issue of extra-judicial settlement of disputes, the most spread mean of which is mediation.
In the global context, mediation could be seen as the next stage in the development of mankind invented ways of resolving conflicts. soviet countries have the same historical and cultural background, which explains the identity of the legal systems.
11 In this regard, it is a common aim to explore foreign legislation on mediation along with the russian legal science. In recent years, there has been an increased interest in the mechanisms of extra-judicial resolution of specific categories of legal cases, with no role pleads to judicial mechanisms. Extrajudicial settlement o disputes are procedures for conciliation without referring to a court through the voluntary participation of parties in negotiations. this dispute resolution, which is aimed at reducing the conflict.
12 there a number of developmental prospects for seen in the development and use of mediation for the settlement of individual labour disputes. Moreover, in the last decades of the 20th century, mediation had been used more and more in individual disputes and conflicts within in companies.
13
It should be noted that it became a widespread, practice in foreign countries, to establish specialized state organizations and agencies engaged in the settlement of disputes arising out of labour relations. For an example, the case of the Federal Mediation and Conciliation service (FMCs) and the Mediation research & Education Project, Inc. (MrEP) in the united states 14 is illustrative. According to the annual reports of FMCs, the service annually conducts about 5,000 mediations in disputes arising in the course of collective bargaining, of which 86% the parties reached an agreement add about 2,000 mediations in disputes arising out of the breach of the collective agreements, of which 74% the parties reached an agreement. the united states is an interesting example where the entire legal system aims to ensure that the majority of disputes are resolved voluntarily before the trial, and the judge may suspend a trial and advise the parties to apply for a mediator.
Mediation has often been equated with constructive behavior of both sides, and on questions which were not worthwhile to fight on questions that are not worthy of length court mitigation, for example, small claims or personal disputes. In the united states, mediation has a tradition in labour relations since 1898, when the Erdman Act created a settlement system for disputes between railway carriers and workers for salaries, working time or other worker conditions. 16 this law first obliged the parties to a mediation or a conciliation attempt by the Chairman of the Interstate Commerce Commission; as a second step then to an arbitration procedure before an Arbitration Board. 17 In 1991, the us supreme Court opened the way to further individual mediation in the labour law, which lets calculate that more and more now mediation is used for individual disputes in labour law.
18
In recent years, courts and legislatures in the us not only encourage alternative forms of dispute resolution, but also take certain steps to ensure that the data forms litigants have resorted to without fail. 19 An indicator of the growing importance of negotiations and settlement agreements for the American justice system is the fact that some of the training programs of law schools, as well as training programs for lawyers, include a course and negotiation skills to resolve the dispute. 20 the us experience in the field of alternative settlement of labour disputes was the same by the uk. British analogy of the us Federal Mediation and Conciliation service is the Advisory, Conciliation and Arbitration service (ACAs), established on the basis of the Ensuring Employment Act of 1975. It was started as an independent body to assist in the resolution of individual and collective disputes by means of alternative methods, including mediation. As a general rule, any complaint made to the Labour tribunal, which he main body for consideration of labour disputes in England, wales and scotland is recorded and automatically sent to ACAs. After receiving a copy of the complaint, the mediator appointed by the service addresses the dispute's parties with a proposal to start a mediation procedure. If the dispute can not be resolved through conciliation, the case is referred back to the Labour tribunal. 21 It is believed that reconciliation conducted by the service in collective labour disputes is more effective than the individual. Firstly this may be due to the fact that the parties are afraid to apply for more costly procedures and, in individual disputes the worker often relies on satisfaction of their claims, if he/she further appeal to the Labour tribunal. the activity of the labour tribunals is linked to the resolution of individual disputes involving workers, trade unions, employers and their associations. Even if these disputes are closely related to collective relations, it can be argued that in the uk there is an observed trend towards a significant reduction of the number of collective labour disputes, while there is an increasing number of individual disputes. It appears that the weakening of the trade union movement and the reduction of strike activity promotes increasing the load on the Labour tribunals as the only remedy of protecting workers' rights.
22 despite the fact that in the uk more than half of all the employees' claims are resolved out of court, 23 according to British experts in labour law, ' ... in comparison with the standards of most developed countries, the British dispute resolution procedures in labour relations are very messy. '
24
In addition to the united states and Britain, there is a widespread internal mechanism of labour disputes resolution in the public institutions and bodies. For example, us companies usually have already established a special office or division to resolve complaints. In England, this type of service has been established in state bodies, such as the Ministry of health (1998) and the Agency for social Payments (since 1998). the researchers note that in the London municipal department on fire safety and civil defense, there was increased effectiveness of the internal mechanisms for resolving employees complaints after the training on mediation techniques.
25
In continental Europe, labour dispute mediation is used much less than in the uk and the us. this is largely due to a quite effective system of labour justice. At the same time, labour courts also focus on the prompt and mutually beneficial settlement of cases. For example, in accordance with the Labour Procedural Code of germany, the court must make an attempt to conciliate parties. 26 As a rule, this function is performed by the Chairman at the preliminary hearing, and only if it is impossible to reach an agreement will the full composition of court to be gathered. the german court, in this case, is comprised of two juror judges, each representing respectively the employers and trade unions, and one professional judge; the chairman and they consider the 27 . According to the german judge in resignation Manfred Pillar 'mediation in germany is a modern method of solving conflicts where the parties voluntarily and on their own responsibility could resolve their conflict in consultation with each other confidently and with the support of a neutral third party. '
28 Mediation could thereby become a successful model for labour disputes resolution in our country.
In germany, according to the Labour Procedural Code, there is a provision for the traditional exclusion of arbitrary decisions in labour law. thus, it is excluded that the arbitration courts will be established with a low legal training, independence and less tied to the substantive law than the labour courts. 29 In germany, the binding decision in labour disputes are the exclusive domain of the Labour Courts. however, there are some elements, such as the german Labour Procedural Code, which stimulate judges to solve the dispute in the first session. this is inter-judicial mediation, which de facto led to a relatively quick procedure for the parties seeking justice before the labour courts. about 80% of the cases were settled within six months, only 4% lasted more than one year.
30 therefore judicial mediation in germany contributes to the overall quickening of the process as well as reducing the load on the courts. Mediation is useable has been used as a decentralized, deregulated and unified system with many different facets of attempts and results, and also in an environment of relative high legal fees for all parties. 31 Next, the case of kazakhstan will be considered the establishment of specialized bodies dealing with the settlement of individual labour disputes is rather premature. Much more rationale is needed to improve the existing jurisdictional mechanism provided by current legislation. the lowest indicators of appeals to the court for protection of violated rights are reported in such countries as China and Japan. According to Maleshin, such countries do not have 'a high legal culture, but the desire of both the state and citizens to reduce the role of law in society' , where 'traditional dispute resolution is based on a sense of justice, and only then the law' 32 is clear. the kazakh procedural system is the foundation of the whole system of resolving legal conflicts. however, as Mednikova fairly noted, 'being the universal form of human rights protection, judicial protection should not be a panacea for all legal problems. ' 33 due to the great similarity of the legal systems, it can be argued that at this stage of the development of kazakhstan, it would be appropriate to research, along with the experience of foreign countries, the practice of neighboring russia in some issues of regulation of labour mediation.
A comparative analysis of statistical data on the number of labour disputes in the courts in our countries was undertaken.
the results indicate that the russian federation has, 7813432 and 645161 case in labour disputes in the courts of common jurisdiction in 2011 and 2012, respectively. the republic of kazakhstan had 5185 and 6956 for the same years.
34
Conducting this analysis became problematic with respect to the kazakh statistics, as unfortunately, in recent times there is data referred to as 'generalization of court practice of labour disputes, including on the practice of hiring and dismissal of employees for 2013' , which provides data only for 2011 and 2012. however, this information provided that due to the prevailing amount of the population and the broadness of the territory of russia the number of labour disputes is very high. such dynamics of appeals to the court, in our view, demonstrate that the shortcomings of the mechanism of individual labour disputes resolution are most acutely expressed in a post-crisis period. A post-crisis period is a time when the number of violations of workers' rights by employers sharply increase. Employers are then seeking to decrease the costs of doing business through reducing costs staff, and, therefore, by reducing the level of legal guarantees to employees. the lack of effective mechanisms for the pre-judicial settlement of labour disputes led to mass appeals of workers to the courts of general jurisdiction.
And under due to such a workload of the judicial system, for both russia and kazakhstan, intensive introduction of mediation determined as particularly acute problem.
the for russian legislation mediation as a conciliation procedure with participation of the intermediary, has been known for years, however, mainly in a framework of the trial. For example, the Arbitration Procedural Code of the russian Federation of July 24, 2002 № 95-FZ (chapter 15) provides the application of a mediator in order to resolve the dispute. In particular, Art. 138 of the Arbitration Procedural Code stipulates that the parties may settle the dispute by entering into a settlement agreement or by using other conciliatory procedures, including mediation procedure, if it is the Federal Law № 193-FZ 'on alternative dispute resolution process involving a mediator' came into force since 1 January 2011. 36 As follows from Article 1 of this Law, it is developed for the application of alternative dispute resolution procedures with the participation of an independent person -a mediator, promotion of business partnerships; the formation of ethical business practices and harmonization of social relationship.
the object of the regulation Federal Law № 193-FZ defines the use of mediation in disputes arising out of civil relations, including relations in entrepreneurial and other economic activities, as well as disputes arising out of labour relations and family relations. such a rule is stipulated in the legislation of kazakhstan. Analyzing this provision, it can be concluded that legislators in our countries have special expectations from an effective use of mediation procedures in labour relations. however, it seems that mediation is not of demand in disputes arising from labour relations, unlike in business or family disputes. the majority of labour disputes is associated with the misuse of disciplinary measures and dismissal. here such confrontation reaches its peak, and as judicial practice shows, the content of most settlement agreements reduces to payment by employee a different kind of 'compensations' .
It should be noted that the Federal Law № 193-FZ provides using mediation not to labour disputes, but disputes arising out of labour relations. In this regard, the object of disputes arising out of labour relations may be much broader than the subject arising out of individual labour disputes. however, the main object of a dispute arising from labour relations still seems to be the decision made by the employer in respect to a particular employee who did not agree with such decision. It may be, for example, that disputes arising from the decision to change the labour conditions defined by the parties of the labour contract such as dismissal or nonpayment of certain sums. It should be noted that neither the russian legislator or kazakhstan provides in the Labour Code rules that determine which institution of labour law mediation related. It will not contribute to prompt introduction of mediation procedures in disputes arising out of labour relations.
Another feature of the russian legislation, in contrast to the kazakh, is that in russia, conciliation may be held on disputes arising out of labour relations, with the exception of collective labour disputes. It is concerned with the fact that mediation in collective labour disputes is already regulated by the Labour Code of the russian Federation (consideration of a collective labour dispute in the Conciliation Commission, with the participation of a mediator and (or) in the labour arbitrationAuthor). this prohibition is highly controversial, not least because historically, mediation appeared as a special procedure for the settlement of collective labour disputes, and has proven its effectiveness with regard to this category of cases for many years of application in foreign countries.
According to Part 3 of Article 7 of the Federal Law № 193-FZ, the signed agreement on the use of mediation as well as the signed agreement on conducting mediation and related direct conducting this procedure is not an obstacle for applying to the court or arbitral tribunal, if otherwise provided by federal law.
Maleshin proved that the russian procedural system often borrows from procedural institutions in the enforcement process from overseas (like the Anglosaxon and romano-germanic) but may have different content from the original version that determined its mixed and original character. 37 A comparative analysis between the laws of our countries shows that have come to the conclusion that the kazakh civil proceedings are influenced by the culture of society and the level of its legal institutions.
the possibility of pre-judicial settlements of individual labour disputes in kazakhstan is rarely used. It is mostly determined with difficulties, due to the formation and function of the conciliation committees as well the lack of personnel able to skillfully resolve the dispute. Moreover, as Professor Amandykova suggested, today the mentality of people is focused on judicial resolution of legal disputes, rather than on an alternative resolution. 38 this situation is complicated by the fact that the legislature of kazakhstan in the Law 'on Mediation' provides mediation in civil and criminal proceedings as an alternative remedy of dispute resolution. this law determined that mediators shall consider disputes (conflicts) arising out of civil, labour and family and other relations with the participation of individuals and (or) legal entities. yet in the new Labour Code of the republic of kazakhstan, which entered into force on 1 January 2016, there is -2013 - -god> (accessed Jan. 25, 2016 (accessed Jan. 25, 2016) . not provision for mediation as an alternative method of individual labour disputes resolution, the codes indicates only that 'individual labour disputes are considered by the Conciliation Commission, and on outstanding issues or non-enforcement of the conciliation committee's decisions -by the courts, except for small businesses and heads of the executive body of the legal entity' (clause 1 article 159). the Labour Code provides that the term of consideration of individual labour disputes shall be suspended during the period of mediation agreement on a labour dispute, and in case of absence of a conciliation commission, before its creation (article 160).
Expanding the method of contractual regulation of labour relations, the state provides greater autonomy to employers. however, it must be noted that this independence is not always for the benefit of employees. According to the russian scientist kurennoy, today the state is not fully thinking about the need for a comprehensive and, at the same time, differentiated approach to the problems and it creates a very explosive situation. departing from undue interference in the regulation of labour relations, the state often leaves workers tête-à-tête with the employer. 39 we agree with Professor kurennoy and believe that a similar situation exists in kazakhstan. the adoption of a new Labour Code itself hasn't resolved all the problems in regulation of labour relations, as it doesn't contains any links to the extra-judicial resolution of individual labour disputes, which may eventually become a popular and quite progressive mechanism for settlement of specified categories of labour disputes. since 1 January 2016, when a new Code of Civil Procedure of the republic of kazakhstan entered into force, there has been applying another innovation in the field of extra-judicial settlement of disputes. thus, the notion of judicial mediation was introduced in legislation. President Nazarbayev noted, at the signing ceremony for the new code of Civil Procedure of kazakhstan, that 'reconciliation will be not only applied by mediators but also judges and appellate courts, as well as lawyers. the widespread use of reconciliation would relieve the judicial system, and most significantly -reduce the time to resolve disputes. the development of mediation would increase the level of civic participation' . on year. According to the Federation of trade unions of kazakhstan the majority of labour disputes arise in three sectors -oil and gas; mining and construction systems, reaching a proportion of the last three years of 80%. 41 Perhaps so many disputes could be reduced with the proper application of the rules relating to non-judicial settlement of disputes, as mediation possesses several advantages which have been systematized and demonstrated in comparison with the judicial process.
why choose mediation? there are some disadvantages of judicial disputes settlement and advantages of mediation:
1) the start of the process depends only on the one party, without taking into account the opinions of other -the parties voluntarily (mutually) decided to initiate the procedure;
2) Judge is appointed -Parties have the right to choose the mediator; 3) Judge is a representative of authority -Mediator is not a representative of authority; 4) the formality of the trial -Informal procedure; 5) Publicity -Confidentiality; 6) Competitiveness -Co-operation; 7) the lawsuit in favor of one party -Achieving a solution acceptable to both parties; 8) decision is based on the law -decision is based on the law considering parties' interests.
It could be concluded that the key element of mediation is human factor which is tied the whole process.
In practice, parties often take no action and will not seek, a persistent conflict situation could lead to negative consequences for both parties. For the employee, unresolved conflict can lead to such consequences as dissatisfaction with its work; stress; decreased motivation to work. For the employer there are the problems of the declining quality and quantity of production, the instability of the workforce, and the emergence of management problems. As a result, the accumulated negative energy could be transformed into real protest action. In this regard, believe that it is necessary to strengthen the responsibility for a deliberate provocation of the labour conflict.
In this regard, consider that by analogy with the 'external' mediation services in the enterprises an internal mediation service could be created, or staff mediator units could be introduced. For example, employees of legal departments involved in claims work could combine the profession of lawyer and mediator. 
conclusion
the study suggests that mediation has become an independent element of the legal doctrine and practice in kazakhstan. It is advisable for kazakhstan to have a robust institute and mechanisms of mediation. And what the following, among others, has to be included in all considerations who want to go this way consequences? 1) Mediation needs plurality. It may be possible to include all the possibilities, especially labour relations.
2) A law for the promotion of mediation is recommended, with provisions for the possibility of mediation for those who apply, and so will not contribute to further over crowding of the courts.
3) the kazakh association of mediators should take up an intensive exchange of views and experiences with their foreign colleagues whenever possible, because mediation is an excellent means for investors into the kazakh economy.
4) As mediation cannot be prohibited to kazakhstan, it should be boosted by the state institutions. this could keep employees or companies, for individual cases; or trade unions, companies or associations in the situation of collective cases could be kept from crowding the courts. this would avoid the danger that court settlements could take longer than an appropriate time.
It means that for the further strengthening of this institution need to improve the rules relating to labour relations based on the experience of developed countries. In particular, the following recommendations are proposed:
-to introduce an amendment to clause 1, article 159 of the Labour Code of the republic of kazakhstan. the amendment should read as follows: 'Individual labour disputes are considered by the conciliation commission, by mediators, and on unresolved issues or non-enforcement of the conciliation committee's decision by the courts, except for small businesses and heads of the executive body of the legal entity'; -to supply clause 1, article 159 of the Labour Code of the republic of kazakhstan with the following rule: 'the parties, by their choice, could apply for resolution of individual labour disputes to the conciliation commission (the court -in the procedure stipulated by this Code) or to settle the dispute through mediation'; -due to the introduction of judicial mediation, the courts should actively promote the effectiveness of this type of mediation;
-to improve mechanisms of individual labour dispute resolution through the establishment in large organizations of specialized services or departments involved in the settlement of disputes through mediation;
-to develop a Code of Ethics for the mediator in kazakhstan; -to abandon the use of the adjective 'alternative' and to consider conciliation as an independent remedy of dispute resolution along with traditional judicial procedures or other jurisdictional mechanisms of legal affairs. the advantage of mediation is that it allows parties involved to find a way out of labour disputes while keeping functioning labour relations and saving the employer's reputation.
In summary, suppose that mediation could and should be widely used by the parties of an individual labour dispute for its early resolution and mutually beneficial terms for each other, which along with other conditions would significantly affect the reduction of the burden on the judicial system of the republic of kazakhstan.
